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PETITION FOR WRIT OF MANDAMUS



Petitioner, John Q. Public, defendant in Larimer County Court traffic case 01R234567, captioned as The People of the County of Larimer v. John Q. Public, hereby applies for a writ of mandamus to be issued by this court directing the Larimer County Court to act on petitioner's Motion for Postconviction Relief Pursuant to Crim. P. 35(c).

STATEMENT OF FACTS



Petitioner filed a Motion for Postconviction Relief Pursuant to Crim. P. 35(c) on January 21, 2003, as is evidenced by the attached copy as filed (Exhibit A).  Said Motion relates to Petitioner's entry of a guilty plea as part of a plea bargain accepted during Petitioner's December 12, 2002 Final Hearing.  The County Court directly and repeatedly misinformed Petitioner as to the direct consequences of his guilty plea, and, more specifically, the resulting forfeiture of his right to appeal, thus causing Petitioner to enter a guilty plea involuntarily and unknowingly.  This violated Petitioner's due process rights, and rendered said guilty plea invalid.  As a result, Petitioner filed the aforementioned Motion for Postconviction Relief requesting that he be allowed to withdraw the invalid guilty plea.



Eighty-three days have passed since the Motion was filed, far in excess of the statutory limit of sixty days, and the Larimer County Court has yet to act on this Motion.

STATEMENT OF ISSUES



According to Rule 35 of the Colorado Rules of Criminal Procedure, “The court shall promptly review all motions that substantially comply with Form 4, Petition for Postconviction Relief Pursuant to Crim. P. 35(c)...The court shall complete its review within sixty days of filing or set a new date for completing its review and notify the parties of that date” (Crim. P. 35(c)(3)(IV)).  It is now April 14, 2003, and eighty-three (83) days have passed without any sign of review, or any notification of a new date for completion of a review, thus exceeding the sixty (60) day statutory limit.

STATEMENT OF RELIEF SOUGHT



Petitioner respectfully motions this court to grant a writ of mandamus directing the Larimer County Court to act on petitioner's Motion for Postconviction Relief Pursuant to Crim. P. 35(c).

REASON WHY WRIT SHOULD ISSUE



The writ should issue because the Larimer County Court has indisputably exceeded the statutory deadline for action on a Petition for Postconviction Relief, and thus the Larimer County Court has failed to perform its statutorily-prescribed duty to Petitioner.

LIST OF ATTACHED EXHIBITS



A. Petitioner's MOTION FOR POSTCONVICTION RELIEF PURSUANT TO CRIM P. 35(C) as filed on April 14, 2003.



Dated this 14th day of April, 2003.

Respectfully,

__________________

John Q. Public

