County Court of _Larimer______________ County, Colorado

Court Address: 

201 Laporte Avenue, Suite 100

Fort Collins, CO  80521-2761

The People of the County of Larimer

v.

JOHN Q. PUBLIC, Defendant    
COURT USE ONLY

Attorney or Party Without Attorney (Name and Address): 

John Q. Public

345 Stonecave Road

Florence, CO 12345

Phone Number: 123-555-1212          E-mail: 

FAX Number:                                     Atty. Reg. #: 
Case Number:

01T234567

Division                      Courtroom 1   

PETITION FOR POSTCONVICTION RELIEF PURSUANT TO CRIM. P. 35(c)

CONVICTION UNDER ATTACK

1.   What was the date of your conviction? _December 12, 2002____________________(day/month/year).  

2.   Which of the following resulted in your conviction? nPLEA, JURY TRIAL, OR COURT TRIAL. 

3.   Were you represented by an attorney? YES  nNO

If yes, list the names and addresses of any attorney who has ever represented you in this case. Attach additional

sheets if necessary.

Name: 
 
_______________________________

Name: 
  
_________________________________



Address:  
_______________________________

Address:  
_________________________________

  

_______________________________ 


 
  
_________________________________

 
 
_______________________________                     
_________________________________

Nature of Representation (for example: preliminary hearing, plea, trial)

_________________________________


______________________________

_________________________________


______________________________

DIRECT APPEAL

4.   Was this case appealed? nYES   NO  
If yes, please provide the following:

Appeal Case Number: _01CV234; 56SC789___________________________________________

Appellate Court: _District Court; Colorado Supreme Court______________________________


Result: _Denied review; Petition for certiorari denied without comment_



Date: _December 20, 2002; March 11, 2003____________________________

POSTCONVICTION PROCEEDINGS

5. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any petitions, applications, or motions with respect to this judgment in any court, state or federal, such as Rule 35(a), Rule 35(c), or a Writ of Habeas Corpus? YES      nNO

6.   If your answer to 5 was "YES" give the following information for each petition filed:

a.   FIRST petition, application or motion.

(1)  
Name of court ________________________________________________________________

(2)
Nature of proceeding (for example, Rule 35(a), Rule 35(c), § 2254 Writ of Habeas Corpus)

________________________________________________________________________________

(3)
Claims raised   ________________________________________________________________________________

________________________________________________________________________________

(4)  Name of attorney if any _________________________________________________________

(5)
Did you receive an evidentiary hearing on your petition, application, or motion? YES   NO

(6)
Result _______________________________________________________________________

(7)
Date of Result _________________________________________________________________

(8)
Did you appeal the result? YES  NO

i) If you did appeal, what was the result and date of the court's decision (or attach a copy of the 

court's opinion or order)?  






____________________________________________________________________________

____________________________________________________________________________

ii)  If you did not appeal, briefly explain why you did not.  

____________________________________________________________________________






____________________________________________________________________________

b. For a second or subsequent petition, please answer the questions listed in (6)(a)(1) through (7) above.  Attach a separate sheet of paper and state at the top that you are listing other motions or petitions filed in this case. 

REQUEST FOR COUNSEL

7.   Are you requesting that counsel be appointed to represent you on this petition?  


YES
nNO   If yes, please attached an indigency application (JDF 208).

CLAIMS



During Petitioner's final hearing in County Court, Judge Jones repeatedly misinformed Petitioner as to the direct consequences of his guilty plea, and, more specifically, the resulting forfeiture of his right to appeal, thus causing Petitioner to enter a guilty plea involuntarily and unknowingly.  This violated Petitioner's due process rights, and renders said guilty plea invalid.  As a result, Petitioner should be allowed to withdraw the plea.



Facts:



Petitioner's guilty plea was part of a plea bargain accepted during the December 12, 2002 final hearing, in which Petitioner was accused of a traffic infraction.  In said final hearing, Judge Jones, who presided over the County Court, accepted the aforementioned plea bargain subject to a right to appeal (see discussion in County Court transcript beginning on page 20).



Petitioner motioned for dismissal based on due process grounds (see transcript, bottom of page 20) stemming from a number of procedural and substantive issues, including a chimeric statutory reference on the charging document, a denied subpoena duces tecum, and the exacerbating influence of Rule 8 of the Colorado Rules for Traffic Infractions.  The motion for dismissal was denied by Judge Jones.  



After denial of said motion, a plea bargain was again offered to Petitioner.  Petitioner was reticent to accept the plea bargain if it would preclude him from appealing the case based on the merits of the aforementioned motion.  Petitioner clearly indicated this concern to Judge Jones on page 20, lines 6-16:


MR. PUBLIC:   Sir, I will have no grounds for appeal if --


THE COURT:   I'm not saying you'd have no grounds for appeal.


MR. PUBLIC:   No, I'm saying if I make a formal motion to dismiss based on this, 


and that's denied and then I plead, I accept a plea, does that lock out any – any 


grounds for appeal?


THE COURT:   No.  I mean I – I would be willing to accept your plea subject to 


your right to appeal.


THE COURT:   I would be willing to accept your plea subject to your right to


appeal.

Further, on page 22, lines 20-25, Judge Jones said:


THE COURT:   So, Mr. Public, with that said, again the original offer was 


defective vehicle, 2 points, $50 fine, court costs and if you want to plead that, I 


would be willing to accept that and you would have the right to appeal the 


Court's decision on the motion to dismiss.”

This right to appeal was explained to Petitioner a third time.  See page 25, lines 8-16:


THE COURT:   So Mr. Public, you're pleading guilty to that amended charge?


MR. PUBLIC:   That is correct.


THE COURT:   Okay.  And the Court will allow you to appeal then the motion to 


dismiss and you can follow through what you need to do and you probably need 


a transcript of the proceeding and pay the docket fee and all the stuff you have 


to do to get your appeal filed.



As cited above, Petitioner made his concerns about losing a right to appeal clear to the court.  Further, Petitioner was subsequently informed by the court of a right to appeal despite accepting a plea bargain no fewer than three times.  Petitioner is not an attorney, and so had no choice but to take the repeated assurances from the court at face value, and to be in good faith.  However, as the District Court's subsequent “Order Denying Appeal” of December 20, 2002, and “Order Denying Motion for Reconsideration of Denial of Appeal, or Alternatively, For Withdrawal of Plea” of January 3, 2003 made clear, the County Court's offer of conditional appeal was contrary to any Colorado court rule or state statute.  In the latter order, the District Court went on to say, “…the County Court exceeded its jurisdiction by advising the Defendant that he could appeal and by offering such a right of conditional appeal following acceptance of a guilty plea to a lesser charge.”



Argument:





The County Court repeatedly misinformed Petitioner as to the direct consequences of his guilty plea, and, more specifically, the resulting forfeiture of his right to appeal, thus causing Petitioner to enter a guilty plea involuntarily and unknowingly.  This violated Petitioner's due process rights, and rendered said guilty plea invalid.  As a result, Petitioner should be allowed with withdraw the guilty plea.



Colorado courts have acknowledged that a plea of guilty waives fundamental rights and, therefore, such a plea must be made knowingly, intelligently, and voluntarily in order to be valid. People v. Pozo, 746 P.2d 523 (Colo.1987) (citing Hill v. Lockhart, 474 U.S. 52 (1985); Brady v. United States, 397 U.S. 742 (1970); and People v. Mozee, 723 P.2d 117 (Colo.1986)).  The Pozo court clarified that, in order to satisfy the due process concerns that a plea be made knowingly and with full understanding of the consequences thereof, the trial court is required to advise the defendant of the direct consequences of the conviction. Pozo at 526.



The special importance of the voluntary and knowing requirements was underscored by the Supreme Court in McCarthy v. United States, 394 U.S. 459 (1969), wherein the Court held that “if a defendant's guilty plea is not equally voluntary and knowing, it has been obtained in violation of due process and is therefore void. Moreover, because a guilty plea is an admission of all the elements of a formal criminal charge, it cannot be truly voluntary unless the defendant possesses an understanding of the law in relation to the facts.” Id at 466.  The McCarthy court further recognized that a defendant who enters a guilty plea simultaneously waives several constitutional rights, including his privilege against compulsory self-incrimination and his right to confront his accusers.  As a result, for a waiver of such rights to be valid under the Due Process Clause, “it must be 'an intentional relinquishment of a known right or privilege'” (quoting Johnson v. Zerbst, 304 U.S. 458 (1938)).



Misrepresentation was specifically addressed by the Supreme Court in Brady v. U.S., 397 US 742 (1970), when it adopted the standard for voluntariness of guilty pleas defined by Judge Tuttle of the Court of Appeals for the Fifth Circuit.  More specifically, the Brady court held that a plea of guilty shall stand only barring “misrepresentation (including unfulfilled or unfulfillable promises)” or inducement via threats.  Id at 755.



The loss of Petitioner's right to appeal was a direct consequence of the acceptance of a plea bargain, and thus was of paramount importance to Petitioner.  However, Petitioner's numerous inquiries about any resulting loss of a right to appeal were met with unfulfilled and unfulfillable promises that, indeed, the right would not be forfeited by acceptance of the proposed plea.  These promises are undoubtedly the variety envisioned by the Supreme Court in Brady.  Defendant is not an attorney, and because of direct misinformation from the county court, Defendant did not possess an understanding of the law in relation to the facts as required by McCarthy.  As a result, the plea was made neither knowingly nor voluntarily, and is thus invalid.

GROUNDS OF PETITION

8.   The grounds for this Petition are as follows:  (check all that apply)

a.  The Defendant has sought appeal of a conviction within the time prescribed, and judgment on that  conviction has not then been affirmed upon appeal, and there has been a significant change in the  law which if applied to this conviction or sentence, the interests of justice allow the retroactive application of the changed legal standard.  (In other words, there was a change in the law and the Defendant is allowed the positive retroactive effect of the change.)  

b.    No review of a conviction of crime was sought by appeal within the time prescribed therefore, or a judgment of conviction was affirmed upon appeal.  However, in good faith the Defendant alleges one or more of the following:

(1) nThat the conviction was obtained or sentence imposed in violation of the Constitution or laws of the United States or the constitution or laws of this state.

(2) That the Defendant was convicted under a statute that is in violation of the Constitution of the United States or the constitution of this state, or that the conduct for which the applicant was prosecuted is constitutionally protected.

(3) That the court rendering judgment was without jurisdiction over the person of the applicant   or the subject matter.

(4) That there exists evidence of material facts, not theretofore presented and heard, which, by the exercise of reasonable diligence, could not have been known to or learned by the Defendant or his attorney prior to the submission of the issues to the court or jury, and which requires vacation of the conviction or sentence in the interest of justice.

(5) Any other ground otherwise properly the basis for collateral attack upon a criminal judgment.  

(6) That the sentence imposed has been fully served or that there has been unlawful revocation of parole, probation, or conditional release.   

8(b)(1)

Direct misinformation by the court caused Petitioner to enter a plea which was made neither knowingly nor voluntarily, and is thus invalid.  The conviction was thus obtained in violation of the Constitution.

Supporting facts:

1. 

Petitioner was reticent to accept the plea bargain if it would preclude him from appealing the case based on the merits of the aforementioned motion.  Petitioner clearly indicated this concern to Judge Jones on page 20, lines 6-16, of the transcript, and Judge Jones replied that he would accept the plea subject to a right to appeal:


MR. PUBLIC:   Sir, I will have no grounds for appeal if --


THE COURT:   I'm not saying you'd have no grounds for appeal.


MR. PUBLIC:   No, I'm saying if I make a formal motion to dismiss based on this, 


and that's denied and then I plead, I accept a plea, does that lock out any – any 


grounds for appeal?


THE COURT:   No.  I mean I – I would be willing to accept your plea subject to 


your right to appeal.


THE COURT:   I would be willing to accept your plea subject to your right to


appeal.

2.

On page 22, lines 20-25 of the transcript, Judge Jones again stated that Petitioner could enter a Guilty plea and would still have a right to appeal:


THE COURT:   So, Mr. Public, with that said, again the original offer was 


defective vehicle, 2 points, $50 fine, court costs and if you want to plead that, I 


would be willing to accept that and you would have the right to appeal the 


Court's decision on the motion to dismiss.”

3.

On page 25, lines 8-16 of the transcript, this right to an appeal was explained to Petitioner a third time.  See page 25, lines 8-16:


THE COURT:   So Mr. Public, you're pleading guilty to that amended charge?


MR. PUBLIC:   That is correct.


THE COURT:   Okay.  And the Court will allow you to appeal then the motion to 


dismiss and you can follow through what you need to do and you probably need 


a transcript of the proceeding and pay the docket fee and all the stuff you have 


to do to get your appeal filed.

4. 

As the District Court's subsequent “Order Denying Appeal” of January 3, 2007, and “Order Denying Motion for Reconsideration of Denial of Appeal, or Alternatively, For Withdrawal of Plea” of February 13, 2007 made clear, the County Court's offer of conditional appeal was contrary to any Colorado court rule or state statute.  In the latter order, the District Court went on to say, “…the County Court exceeded its jurisdiction by advising the Defendant that he could appeal and by offering such a right of conditional appeal following acceptance of a guilty plea to a lesser charge.”

5.

As cited above, Petitioner made his concerns about losing a right to appeal clear to the court.  Further, Petitioner was subsequently informed by the court of a right to appeal despite accepting a plea bargain no fewer than three times.  Petitioner is not an attorney, and so had no choice but to take the repeated assurances from the court at face value, and to be in good faith.

9. Colorado Revised Statutes §16-5-402(1) provides that a person who has been convicted under a criminal statute in Colorado or another state may collaterally attack the validity of that conviction only if such attack is brought within a specified time period or completion of the direct appeal process for that conviction, unless one of the exceptions listed in §16-5-402(2), C.R.S. are applicable.  The specified time periods are as follows: 

All class 1 felonies:
No limit  




All other felonies:

Three years



Misdemeanors:

Eighteen months

Petty offenses:

Six months

a.   Was this petition filed within the time limits set forth in §16-5-402(1), 6 C.R.S. (above)?

  YES

nNO

b.   If not, check any applicable exceptions listed in §16-5-402(2), 6 C.R.S., and state the FACTS that relate to the exception.  DO NOT MAKE LEGAL ARGUMENTS. 

(1) 
The court entering judgment of conviction did not have jurisdiction over the subject matter of the alleged offense;

(2) 
The court entering judgment of conviction did not have jurisdiction over the person of the Defendant;

(3) 
The failure to seek relief within the applicable time period was caused by an adjudication of incompetence or by commitment of the Defendant to an institution for treatment as a mentally ill person; or

(4) n
The failure to seek relief within the applicable time period was the result of circumstances amounting to justifiable excuse or excusable neglect.

9(b)(4)

The failure to seek relief within the applicable time period was the result of circumstances amounting to justifiable excuse or excusable neglect

Facts:

1.

Following the December 12, 2002 entry of a judgment against Petitioner in County Court, Petitioner pursued the following appeals:



A. The Larimer County District Court





Notice of Appeal and Designation of Record filed December 14, 2002





Motion for Reconsideration filed December 26, 2002



B. The Colorado Court of Appeals





Notice of Appeal filed January 10, 2003



C. The Colorado Supreme Court





Designation of Record filed February 8, 2003





Petition for Certiorari filed February 8, 2003





Motion for Acceptance of the Record Out of Time filed February 10, 2003

2.

Petitioner's final appeal in the above list was denied only last month (Petition For Certiorari denied by the Colorado Supreme Court without comment on March 11, 2003)

3.

As can be seen above, Petitioner has continuously and vigorously challenged the validity of this conviction since it was entered by the County Court.

4.

Since the matter in question is fully and thoroughly documented in the County Court transcript, and all relevant evidence captured thereby, the lapse of time since entry of the judgment has not diminished the government's ability to defend against this challenge.

SUCCESSIVE PETITIONS

Important Notice Regarding Additional Petitions: 

With specific exceptions provided for in Criminal Procedure Rule 35(c)(3)(VII), the court shall deny any claim that could have been presented in an appeal or postconviction proceeding previously brought. 

Therefore, all claims related to the conviction under attack in this petition must be listed in this petition, or future motions may be denied. 

Wherefore, petitioner prays that the Court grant relief to which petitioner may be entitled in this proceeding.

______________________________________________



_April 14, 2003_____________ (date)

PETITIONER'S ORIGINAL SIGNATURE

_John Q. Public________________________________

PETITIONER'S PRINTED NAME

_345 Stonecave Road____________________________

ADDRESS

_Bedrock, CO 12345_____________________________

CITY, STATE, ZIP CODE  

_(123)555-1212_________________________________

PHONE NUMBER
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