ORDER REGARDING DEFENDANT'S PETITION FOR POSTCONVICTION RELIEF [hereinafter “Motion”]


THIS MATTER comes before the Court on Surety's Motion, and having considered the grounds stated therein, the Court hereby GRANTS the Motion for the following reasons:

1. Mr. Public submits his motion pursuant to Rule 35(c) of the Colorado Rules of Criminal Procedure.  Procedurally, this is in error, since the Colorado Rules of Criminal Procedure do not apply in traffic infraction proceedings.  Such proceedings are civil in nature, not criminal, and are governed by the Colorado Rules for Traffic Infractions.

2. However, given the record before the Court, Mr. Public should be permitted to address his concerns regarding his access to appeal.

3. Mr. Public was originally charged with speeding in this matter, and pled guilty to the lesser infraction of defective vehicle on September 2, 2002.  The record is clear that Mr. Public's plea was conditioned upon his access to an appeal of other legal issues.  Judge Jones explicitly reserved Mr. Public's right to pursue an appeal of these issues despite his guilty plea, with the understanding that the plea becomes final if he is unsuccessful on appeal.

4. However, Mr. Public's subsequent appeal, Larimer County case no. F02CV123, was dismissed by the District Court in an order dated November 23, 2002.  This order granted the request of the District Attorney who had argued, in a motion filed on November 3, 2002, that there is no right to appeal in traffic infraction proceedings, and that the District Court has no jurisdiction to entertain an appeal.

5. The Colorado Supreme Court declined to entertain this matter further, and the mandate issued on July 24, 2003.  Mr. Public's Motion followed on August 18, 2003, which this court considers to be timely filed.

6. Rule 13 of the Colorado Rules for Traffic Infractions specifically provides for access to the appeal process for a defendant in a traffic infraction case.  That rule states that “[a]ppeal procedure shall be in accordance to section 13-6-504, C.R.S. And Rule 37, Crim. P.”

7. C.R.S. 13-6-504 requires that the district attorney represent the People in these appeals, and that the appeal shall be processed as an appeal from the county court.  Crim.P. 37(a) provides that a defendant may appeal a judgment of the county court to the district court of the county.

8. Mr. Public was promised access to this appeal process despite his plea of guilty.  Because he did not receive the benefit of his bargain, his plea cannot stand.

9. Mr. Public's plea of guilty is withdrawn, and the judgment is vacated.  A not-guilty plea will be entered to the original charge of speeding, and his matter will be set for final hearing forthwith.

DONE and SIGNED November 18, 2003.

