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ISSUES PRESENTED

1. 
Does the Colorado Open Records Act create an affirmative duty to create and maintain current records connected with a subject agency's activity?

2. 
If an agency retains no records of a statutorily-required traffic engineering study, is C.R.S. 42-4-104 (adopting the Manual on Uniform Traffic Control Devices which requires such studies) still satisfied?

3. 
Given the standard of proof in criminal matters, should inferences made about the underlying activity described by missing records favor the Defendant or the People?

4. 
In a criminal matter where the government's loss or other inability to account for records of an alleged event is established, should the burden of proving that underlying event occurred rest on the People?

THE DECISION BY THE DISTRICT COURT


The District Court's order denying Petitioner's appeal is attached at Appendix A.

JURISDICTION


The District Court denied Petitioner's appeal on January 22, 2005.  Petitioner has presently filed a Motion for an Extension of Time for filing this Petition, and if granted, this Petition will have been filed during the granted extension period.


The Supreme Court has jurisdiction pursuant to C.A.R. 49, C.A.R. 21, Article VI § 2 of the Colorado Constitution, § 13-4-108, C.R.S., and § 13-6-310, C.R.S.

STATEMENT OF THE CASE


Petitioner was convicted of a traffic infraction by the Larimer County Court on January 11, 2004 (case # 2006 R 123456, in which Defendant was accused of speeding on Larimer County Road 15 (hereafter, “CR15”)).  Petitioner subsequently appealed to the District Court on September 12, 2004, but the appeal was denied by Judge Loblaw on January 22, 2005.


At trial, Petitioner presented evidence indicating that the reduced speed limit on CR15 was illegitimate and illegal because there was no record of the limit being properly adopted through the performance of a valid engineering study, and thus that there was no basis for the posted speed limit on CR15.  More specifically, Petitioner introduced a letter from Nimrod J. Thompson, the Traffic Operations Manager of the Larimer County Engineering Department (admitted during trial as Defendant's Exhibit A), explaining that, despite a thorough search, no engineering study was on file for CR15 (discussion of this letter begins on page 17, line 23 of the transcript) even though the speed limit was lowered below statutory limits by the Engineering Department several years earlier.  As per the letter, the only documentation the Engineering Department has on file is a work order for the installation of a new speed limit sign reducing the previous speed limit for CR15.


Defendant further presented evidence relating to significant changes in roadway characteristics and to the conditions existing at the time of the alleged offense, arguing that even if an engineering study had been on file from the time the speed limit was changed, it would have been out of date and thus not in compliance with C.R.S. § 42-4-104.


In his subsequent appeal to the District Court, Defendant argued that the County Court erred in denying Defendant's motion for summary judgment, and in ruling against defendant in spite of unrefuted evidence that the county was in violation of both the requirements and the standards adopted by C.R.S. § 42-4-104, which require an engineering study to be undertaken by a county or other municipality before a local speed limit may be reduced below the statutory speed limit.  Defendant further argued that since it was established that there was no record of an engineering study, and since no contrary evidence was offered by the People, the Court could have no basis for maintaining the presumption that Defendant's speed exceeded what was reasonable or prudent under the circumstances, and that such a holding sets an impossible burden for any defendant accused of a speeding infraction.  Defendant also argued in the appeal that the County Court holding rendered moot the rebuttable presumption created by the Colorado Supreme Court in Olinyk v. People, 642 P.2d 490 (Colo. 1992).


However, the District Court affirmed the County Court's conviction on the grounds that the County Court had correctly found that Defendant had not presented enough evidence to contradict and overcome the prima facie evidence in accordance with C.R.S. § 42-4-1101(1).  The District Court decision relied in part on “the undisputed fact that 45 mile per hour speed limit signs were in fact posted” on the road in question at the time the citation was issued.


Defendant now appeals on the grounds that the County and District Courts erred as a matter of law in ruling against Defendant.

ARGUMENT

I.                  THE COUNTY AND DISTRICT COURTS  ERRED IN RULING AGAINST DEFENDANT IN THE FACE OF UNREFUTED PROOF THE COUNTY WAS IN VIOLATION OF BOTH THE REQUIREMENTS AND THE STANDARDS ADOPTED BY C.R.S. 42-4-104, AND THESE RULINGS FURTHER CONFLICT WITH THE INTENT OF, AND IMPLIED DUTIES ARISING FROM, THE COLORADO OPEN RECORDS ACT (C.R.S. § 24-72-202)


As per C.R.S. § 42-4-1101, “no person shall drive a vehicle on a highway at a speed greater than is reasonable and prudent under the conditions then existing.”  Colorado has an absolute, statewide speed limit of 75 miles per hour.  Under C.R.S. § 42-4-1101, exceeding any lower speed limit is prima facie evidence that such speed was not reasonable or prudent under the conditions then existing; "prima facie evidence" is defined as “evidence which is sufficient proof that the speed was not reasonable or prudent under the conditions then existing, and which will remain sufficient proof of such fact” unless “contradicted and overcome by evidence”.  As such, the effect of proof that a Defendant exceeded the prima facie speed limit is to raise a rebuttable presumption that the Defendant's speed exceeded what was reasonable or prudent under the circumstances.  Olinyk v. People, 642 P.2d 490 (Colo. 1992).  A Defendant is thus allowed to present evidence showing that his speed was safe and prudent under the circumstances (Id. at 495).


Colorado has adopted the Colorado Open Records Act, as per C.R.S. § 24-72-202.  The driving policy of CORA was to require that “all public records shall be open for inspection.”  Denver Publishing Co. v. Board of County Comm’rs, 121 P.3d 190, 196 (Colo. 2005).  The Larimer County Engineering Department, like all agencies of the political subdivisions of Colorado, is subject to CORA.  More specifically, the “political subdivisions" to which CORA applies include every county, city, town, school district, special district, public highway authority, rural transportation authority, and housing authority within the State of Colorado.  C.R.S. § 24-72-202(5).  The definition of "political subdivision" is to be liberally construed, and applies to any "agency or instrumentality" of a political subdivision.  Dawson v. State Compensation Ins. Auth., 811 P.2d 408 (Colo. App. 1990); see also Zubeck v. El Paso Cty. Retirement Plan, 961 P.2d 597 (Colo. App. 1998).  Records of traffic engineering studies conducted by the Larimer County Engineering Department are undoubtedly subject to CORA, as they are writings "for use in the exercise of functions required or authorized by law or administrative rule or involving the expenditure of public funds."  C.R.S. § 24-72-202(6) and (7).  Under CORA, the purpose of the person requesting records does not affect the right to inspect public records. Anderson v. Home Ins. Co., 924 P.2d 1123, 1126 (Colo. App. 1996).


CORA creates an implied, affirmative duty to create and retain records of the most current traffic engineering studies for all roads under the purview of a Traffic Engineering agency, be it at the state, county, or city/town level.  The existence of this implied duty is manifest: without it, CORA would be moot, as agencies could systematically destroy requested records instead of releasing them to the public.


Further, as per C.R.S. 42-4-104, Colorado has adopted the Manual on Uniform Traffic Control Devices (“MUTCD”).  MUTCD gives state and local governments the authority to change speed limits by establishing speed zones lower than the statutory maximum for road sections where statutory limits do not fit specific road or traffic conditions.  However, MUTCD requires that an engineering study be conducted before reducing a speed limit below the statutory maximum.  Further, the engineering study must have been made in accordance with established traffic engineering practices (MUTCD, Section 2B.13, 2001 edition).  Particularly, “After an engineering study has been made in accordance with established traffic engineering practices, the Speed Limit (R2-1) sign (see Figure 2B-1) shall display the limit established by law, ordinance, regulation, or as adopted by the authorized agency” (MUTCD at 2B.13).  Additionally, MUTCD indicates that local agencies should perform such speed studies at least every five years, and reevaluate non-statutory speed limits on segments of their roadways that have undergone a significant change in roadway characteristics since the last review (MUTCD at 2B.13).  In the case of Larimer County Roads, the Larimer County Engineering Department is responsible for modification of speed limits, and thus is the only logical entity to create and keep records of the underlying engineering studies.


MUTCD provides specific guidance on what level of study is “in accordance with established traffic engineering practices.”  Specifically, MUTCD indicates that the engineering study should determine the “85th-percentile speed of free-flowing traffic” and set the speed limit within 5 mph of said 85th-percentile speed.  The engineering study may also take into account additional factors including “road characteristics, shoulder condition, grade, alignment, and sight distance,” “pace speed,” “roadside development and environment,” “parking practices and pedestrian activity,” and “reported crash experience for at least a 12-month period.”  Yet, the Engineering Department could find no evidence that it studied any of these factors for the road in question, and thus could not demonstrate any legal basis for its own alteration of the speed limit.


Due to Colorado’s adoption of MUTCD, Larimer County does not possess statutory authority to reduce a speed limit in the absence of a properly-conducted engineering study.  The County has thus not lived up to its obligations under MUTCD as adopted by C.R.S. § 42-4-104, nor its implied affirmative duty to preserve records arising under the Colorado Open Records Act.  The County and District Court decisions which enforced the resulting illegitimate and undocumented speed limit have only compounded the County's failure, and the legal interpretation they have adopted cannot possibly satisfy the spirit nor the intent of either CORA or MUTCD.  Further, their ruling invites the County to set arbitrarily low speed limits purely for revenue collection via speed traps, since the lowered limits would not need to be backed by any objective process in order to be enforced by the County courts.

In the absence of any evidence to the contrary, the District Court should have presumed that the undocumented study was not done, instead of baselessly inferring that the study was not only done, but performed in accordance with MUTCD’s exacting standards.  This is the only holding that would be consistent with CORA and MUTCD, and the only holding which would not render Colorado Supreme Court’s creation of a rebuttable presumption, as per Olinyk, moot.  As such, the District Court’s ruling should be reversed on this basis.

II.                  THE DISTRICT COURT'S HOLDING MAKES MUNICIPAL AGENCIES LESS REVIEWABLE BY THE JUDICIARY, AND SIGNIFICANTLY DIMINISHES ACCOUNTABILITY OF LOCAL GOVERNMENT TO COLORADO CITIZENS


In the case at issue, the Larimer County Engineering Department either did not create or did not retain records of its conduct, thus avoiding the possibility of judicial review of its actions.

However, a municipal government agency must be required to act in a way that is reviewable by the courts.  The District Court’s holding invites governmental agencies to destroy or misplace records at will, whenever such records do not suit an agency’s purpose, thus removing said records from the scope of judicial review.  This relieves such agencies of the burden of substantial evidence when exercising discretionary power, and opens the door for arbitrary and capricious actions and abuse of power without any judicial accountability.  Further, in the context of the pending criminal matter, the District Court’s holding removes the People’s burden to prove the offense “beyond a reasonable doubt.”  For the above reasons, the District Court’s ruling should be reversed. 

CONCLUSION


For the foregoing reasons, this Court should grant this Petition for Writ of Certiorari.


Respectfully submitted this 20th day of May, 2005.








By: ______________________________








      John Q. Public (Defendant/Petitioner)
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