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DEFENDANT’S APPEAL BRIEF

STATEMENT OF FACTS


Defendant appeals from a traffic infraction judgment entered against him in the course of a January 11, 2004 hearing relating to case 2002 R 123456, in which Defendant was accused of speeding on Larimer County Road 15 (hereafter, “CR15”).


At trial, Defendant presented evidence showing that the speed limit on CR15 was illegal because it was not properly adopted through the performance of a valid engineering study, and that there was thus no basis for the posted speed limit on CR15.  More specifically, Defendant introduced a letter from Nimrod J. Thompson, the Traffic Operations Manager at the Larimer County Engineering Department (admitted as Defendant's Exhibit A), explaining that, despite a thorough search, no engineering study was on file for CR15 (discussion of this letter begins on page 17, line 23 of the transcript) even though the speed limit was lowered below statutory limits by the Engineering Department several years earlier.  As per the letter, all that the Engineering Department has on file is a work order for the installation of a new sign reducing the previous speed limit for CR15.


Defendant further presented evidence relating to significant changes in traffic volume which demonstrated a significant change in roadway characteristics, going from 350 cars per day in 1994 to 758 cars per day by 2000 (see: page 26, line 15 of the transcript).  In recognition of said significant change in roadway characteristics, the Larimer County Engineering Department diametrically reclassified CR15's road category from a “minor collector” (the lowest possible category with respect to traffic volume) to “arterial” (the highest volume category) in 2002 (see: page 26, line 22 of transcript).  Defendant also presented evidence relating to the conditions existing at the time of the alleged offense (beginning on page 25, line 2 of the transcript).

ARGUMENT

I.                  THE COUNTY COURT COMMITTED MANIFEST AND LEGAL ERROR IN DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT, AND FURTHER ERRED WHEN IT RULED AGAINST DEFENDANT, IN THE FACE OF UNREFUTED PROOF THE COUNTY WAS IN VIOLATION OF BOTH THE REQUIREMENTS AND THE STANDARDS ADOPTED BY C.R.S. 42-4-104


As per C.R.S. § 42-4-1101, “no person shall drive a vehicle on a highway at a speed greater than is reasonable and prudent under the conditions then existing.”  Colorado has an absolute, statewide speed limit of 75 miles per hour.  Under C.R.S. § 42-4-1101, exceeding any lower speed limit is prima facie evidence that such speed was not reasonable or prudent under the conditions then existing; "prima facie evidence" is defined as “evidence which is sufficient proof that the speed was not reasonable or prudent under the conditions then existing, and which will remain sufficient proof of such fact” unless “contradicted and overcome by evidence”.  As such, the effect of proof that a Defendant exceeded the prima facie speed limit is to raise a rebuttable presumption that the Defendant's speed exceeded what was reasonable or prudent under the circumstances (Olinyk v. People, 642 P.2d 490 (Colo. 1992)).  A Defendant is thus allowed to present evidence showing that his speed was safe and prudent under the circumstances (Olinyk 642 P.2d at 495).


Further, as per C.R.S. 42-4-104, Colorado has adopted the Manual on Uniform Traffic Control Devices (“MUTCD”).  MUTCD gives state and local governments the authority to change speed limits by establishing speed zones lower than the statutory maximum for road sections where statutory limits do not fit specific road or traffic conditions.  However, MUTCD requires that an engineering study be conducted before reducing a speed limit below the statutory maximum.  Further, the engineering study must have been made in accordance with established traffic engineering practices (MUTCD, Section 2B.13, 2003 edition).  Particularly, “After an engineering study has been made in accordance with established traffic engineering practices, the Speed Limit (R2-1) sign (see Figure 2B-1) shall display the limit established by law, ordinance, regulation, or as adopted by the authorized agency” (MUTCD at 2B.13, emphasis added).  Further, MUTCD indicates that local agencies should perform such speed studies at least every five years, and reevaluate non-statutory speed limits on segments of their roadways that have undergone a significant change in roadway characteristics since the last review (MUTCD at 2B.13).  Given the significant change in traffic volume (from 350 cars per day in 1994, to 758 cars in 2000; see: page 26, line 15 of transcript), and its diametric change in engineering categorization (from Minor Collector prior  to 2006, to Arterial in 2002; see: page 26, line 22 of transcript), the evidence before the Court clearly showed that the Engineering Department had run afoul of this guidance.


MUTCD also provides guidance on what level of study is “in accordance with established traffic engineering practices.  Specifically, MUTCD indicates that the engineering study should determine the “85th-percentile speed of free-flowing traffic” and set the speed limit within 5 mph of said 85th-percentile speed.  The engineering study may also take into account additional factors including “road characteristics, shoulder condition, grade, alignment, and sight distance,” “pace speed,” “roadside development and environment,” “parking practices and pedestrian activity,” and “reported crash experience for at least a 12-month period.”  Yet, The Engineering Department could find no evidence that it studied any of these factors.  (Several of these characteristics, with particularity to CR15, were introduced and discussed on page 25, lines 2 - 20 of the transcript.)


At trial, Defendant presented evidence that Larimer County has no proper engineering study on file for CR15.  More specifically, beginning on page 17, line 23 of the transcript, Defendant introduced a letter from Nimrod Thompson, the Traffic Operations Manager at the Larimer County Engineering Department (Defendant's Exhibit A), indicating that no engineering study for CR15 could be found.  The letter further indicated that the only relevant record found was a copy of a work order for the installation of a new speed limit sign reducing the speed limit to 45 miles per hour.


Defendant's evidence came from no less than the Traffic Operations Manager at the Larimer County Engineering Department, the organization responsible for engineering studies on Larimer County roads, and the most authoritative possible source of information on Larimer County roads and speed limits.  Further, Defendant's evidence indicated that no basis existed for the posted speed limit of 45 miles per hour.  This evidence went unrefuted by the People.


While Magistrate Brown correctly points out (on page 31, line 10 of the transcript) that the admitted letter indicates only the lack of documentation of an engineering study taking place and does not prove outright that no engineering study occurred, the prosecution presented no contrary evidence to show that any engineering study did occur.  As such, it is unclear what support for the existence of a MUTCD-compliant engineering study Magistrate Brown could possibly have been drawing on.  Magistrate Brown seems to draw on the mere existence of a clearly posted speed limit sign (“the presumption, in my opinion, attaches because of the testimony of the trooper that the – that the road was clearly posted 45 miles per hour”; see: page 30, line 16 of the transcript) and a work order directing the installation of a 45 mph sign (see: page 30, line 19 of the transcript) to justify the legitimacy of the reduced speed zone despite unrefuted evidence to the contrary.


Magistrate Brown's holding that the mere presence of a speed limit sign or work order is proof enough that an alleged speed was unreasonable or imprudent sets an impossible burden for any defendant accused of a speeding infraction.  The ruling also renders meaningless the county's legal responsibilities under C.R.S. 42-4-104 and MUTCD, most particularly the requirement that the county have valid engineering study on file for any stretch of road where the county reduces the statutory speed limit.


The only evidence in the record before the Court indicated that the Engineering Department lacks any proof that it performed a proper engineering study, in accordance with established traffic engineering practices, before setting the current, lowered speed limit.  It goes without saying that the evidence, even viewed in the light most favorable to the prosecution, indicates a complete lack of a proper engineering study.  Yet when Defendant motioned for summary judgment (beginning on page 15, line 17 of the transcript), the motion was denied (see page 23, line 12 of the transcript).  Defendant later renewed this motion (see page 23, line 14 of the transcript), and the motion was again denied by the court (see page 23, line 23 of transcript).  The County Court clearly erred in denying Defendant's Motion for Summary Judgment.


Further, the Court could have no basis for maintaining the presumption that Defendant's speed exceeded what was reasonable or prudent under the circumstances, since the People presented no evidence contradicting Defendant's Exhibit A, and presented no evidence from any Traffic Engineering authority or expert in support of the illegitimately reduced posted speed limit.  As such, the evidence presented by the People did not support, beyond a reasonable doubt, that the defendant exceeded a reasonable and prudent speed under all attendant conditions, and the County Court erred in its ruling.

CONCLUSION


The County Court committed manifest and legal error which was prejudicial to Defendant.  As discussed above, the County Court had no legal basis for denying Defendant's Motion for Summary Judgment, and clearly had insufficient evidence for entering a Guilty judgment against Defendant.  For these reasons and other reasons discussed above, Defendant respectfully asks the District Court to reverse the County Court's ruling.
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